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Acronyms
ABMTs

Area-Based Management Tools

ABNJ

Areas Beyond National Jurisdiction

CBD

Convention on Biodiversity

CBTMT

Capacity Building and Transfer of Marine Technology

COP

Conference of Parties

DOALOS

Division for Ocean Affairs and Law of the Sea

EBSA

Ecologically or Biologically Significant Marine Areas

EIA

Environmental Impact Assessment

GEF

Global Environment Facility

IFBs

International legal instruments and frameworks and relevant global, regional,
subregional, and sectoral bodies

ILBI

International Legally Binding Instrument

IPLC

Indigenous Peoples and Local Communities

ITLOS

International Tribunal for the Law of the Sea

IUCN

International Union for the Conservation of Nature

LOS

Law of the Sea

MEAs

Marine Environmental Assessments

MGRs

Marine Genetic Resources

MPAs

Marine Protected Areas

NGO

Nongovernmental Organization

RFMO

Regional Fisheries Management Organization

SEA

Strategic Environmental Assessment

SIDS

Small Island Developing States

STB

Scientific and Technical Body

UNDRIP

United Nations Declaration on the Rights of Indigenous Peoples

UNFCCC

United Nations Framework Convention on Climate Change

UNFSA

United Nations Fish Stock Agreement

UNGA
!

United Nations General Assembly
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INTRODUCTION
This non-paper is a compilation reflecting informal Track 1.5 discussions — “the High Seas
Treaty Dialogues” – that have taken place from November 2019 through December 2022 during
the intersessional period between the 3rd and 4th Intergovernmental Conference on an
international legally binding instrument under the United Nations Convention on the Law of the
Sea on the conservation and sustainable use of marine biological diversity of ABNJ organized by
the governments of Belgium, Monaco, and Costa Rica in collaboration with the High Seas
Alliance and the International Center for Dialogue and Peacebuilding.
In light of the impacts of the COVID-19 pandemic, the General Assembly decided to postpone
the fourth session of the Intergovernmental Conference on an international legally binding
instrument under the 1982 United Nations Convention on the Law of the Sea (UNCLOS), on the
conservation and sustainable use of marine biological diversity of ABNJ (BBNJ Conference,
which was originally scheduled to take place from 23 March to 3 April 2020 (decision 74/543).
This neutral compilation is meant as a tool and reference for delegates in understanding
discussions on the package from various points of view. This non-paper covers areas to be
addressed in the President"s programme of work for the IGC4 (7-18 March 2022). Not all crosscutting issues that were discussed during the dialogues are included in this non-paper – such as
the preamble, principles and approaches, implementation and compliance, and dispute
settlement. This non-paper will be updated after the IGC4.
This non-paper does not have any official status within the context of the IGC negotiations.

MARINE GENETIC RESOURCES, INCLUDING QUESTIONS ON THE
[FAIR AND EQUITABLE] SHARING OF BENEFITS
During the informal intersessional dialogues, delegations discussed various aspects of Marine
Genetic Resources, including questions on the fair and equitable sharing of benefits.

Benefit-sharing
Objectives of Benefit-sharing
Several delegations, including regional groups of states, felt that benefit-sharing would further
the conservation and sustainable use of marine biological diversity in areas beyond national
jurisdiction. Nearly all delegations during the informal intersessional discussions supported the
idea that the purpose of access and benefit-sharing is to level the field, which was viewed as
essential for operationalizing the agreement. One delegation expressed their belief that resources
in ABNJ should be jointly owned, shared and utilized equitably. Another saw the fair and
equitable sharing of benefits as important to the alleviation of poverty.
It was observed that benefit-sharing was particularly important for developing states, as they
often do not have the capacity to access, collect or utilize Marine Genetic Resources [MGRs].
5

Benefit-sharing is viewed as essential to overcoming this challenge. It was also noted that the
issue of MGRs, including benefit sharing, forms part of the 2011 package deal which is part of
the rubric under which the IGC negotiations are being conducted.
What Benefits are Shared
During the informal dialogues, delegates discussed what benefits should be shared in regard to
MGRs. Several delegations, including regional groups of states, indicated that the sharing of
information, data and marine science was critical - with many observing that this is an area
where there seems to be a lot of convergence.
Some delegations said they viewed the sharing of samples and data itself as benefit-sharing.
Others emphasized that the agreement should be flexible enough to allow for various forms of
benefit-sharing.
Several delegations viewed MGRs triggering both monetary and non-monetary benefit-sharing.
Some saw Research and Development as triggering non-monetary benefits and
Commercialization as triggering monetary benefits.
Some detailed examples of benefit-sharing expressed by delegates included suggestions that:
•

Access to samples is a critical benefit. Some suggested that samples can be divided into
three groups: digital sequence information, information on genetic material and
contextual information.

•

Non-monetary benefit-sharing elements include: sharing of raw data, metadata, genetic
sequencing data, biochemical information, sharing of research results, capacity building,
technology transfer, as well as pre-cruise information and post-cruise information which
many delegates felt would enhance cooperation and coordination and promote
opportunities for collaboration.

•

Pre-cruise notifications, the ability to participate in cruises, the ability to access samples
and data from cruises, and the benefits arising from the commercialization of products
derived from resources in ABNJ should all be considered forms of benefit-sharing.

•

Publicly available repositories would allow for the access and sharing of benefits to
accrue.

•

Monetary benefit-sharing could include joint ventures, access fees, milestone payments,
license fees at the time of commercialization, royalties, research funding, joint/shared
intellectual property rights.

Marine Scientific Research
Some delegations were of the view that modalities for benefit-sharing should not impede but
facilitate marine scientific research. One delegation emphasized that marine scientific research
should not be excluded from the scope of Part II of the agreement.
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Transparency: Notifications, Information-Sharing and Monitoring
Pre-Cruise and Post-Cruise Notification
Nearly all delegations expressed support for the need to follow international best practice
regarding what information should be shared for pre-cruise reports and post-cruise reports, with
delegations favoring a reference in the treaty text to scientific best practice. One delegation
proposed the text of the agreement does not refer to cruises, but rather to sampling and collection
of MGRs – noting that evolving technologies may go beyond cruises in the future and cited a
need, in their view, to future proof the agreement.
Some delegations view notification as a critical element of the MGR chapter and believe it is
lacking in the current draft. One delegation has proposed a new paragraph to Article 10.
Regarding information that should be included in pre-cruise reports: there was some divergence
between delegations. A few delegations suggested that the pre-cruise reports would not include
taxonomic and genetic research, as such information may not be available in certain cases and
would depend on funding for those activities.
Another delegation was of the view that pre-cruise reports should include at least an indication of
the location, date of access, the resources to be accessed, the purposes for which the resources
will be utilized and the person or entity that will access the resources. Several delegations
expressed their support for notifications in pre-cruise reports to include opportunities to
participate in cruises.
Others felt providing information in current draft article 10.1 could be difficult before the cruise,
citing concerns whether information proposed is known pre-cruise, as well as routes and plans
that may change due to weather conditions, and other factors. It was noted that a cruise might be
planned with no intention of collecting MGRs, however, opportunity may arise, or MGRs get
collected as ancillary to other research.
One delegation indicated concern for burdening marine scientific research, maintaining that the
collection of MGRs in ABNJ is free and suggested the wording “pre-cruise information” rather
than “notification.” Another delegation noted that vessels not intending to conduct marine
scientific research on MGRs from Areas-Beyond National Jurisdiction (ABNJ) may end up
doing so and raised the question of how to address such cases.
During the discussions, one delegation expressed their content with proposals put forward where
obligations are created for states parties in regard to notifications - noting these should be
sufficiently clear for legal purposes, and flexible enough to allow for different approaches at the
national level, as well as harmonization practices for data-recording and future needs. In their
view, the agreement should require that pre and post-cruise notifications are made, and those
notifications should be timely, transparent and publicly accessible. They see the role for
Scientific and Technical Body (STB) to identify best practice in this area and then enable
Conference of Parties (COP) to develop guidelines.
An observer emphasized their view that there would be far fewer benefits derived from that
marine scientific research, if the duty to promote marine scientific research is not implemented in
a manner that includes prior cruise notification, partnerships with developing country scientists,
co-production of knowledge and the sharing of samples, data and information. The observer
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pointed out that private sector research is not always voluntarily provided, resulting in a great
loss of knowledge to the scientific community given the great expense of access to, and inherent
vulnerability of, the open ocean and deep sea.
It was suggested that pre-cruise notification should include the geographic area of the planned
expedition, where/when the expedition may start and stop, types of sampling, details of the
vessel, the main scientific objectives, the main principal investigator or scientists, and COP
contact details (for capacity building purposes).
Discussions touched on CLAM’s proposal to require notification upon accessing MGRs (the
moment a sample or data is obtained), and post-notification upon utilization, defined as research
and development and exploitation based on an MGR sample/data, with one delegation
emphasizing the need for traceability based on unique identifiers for MGR samples. Some
considered unique identifiers as critical for transparency and benefit-sharing.
Delegates also elaborated on the EU’s proposed 3 stage process for benefit-sharing: prior
notification for collection of MGRs, deposit of samples in a public collection, and sharing of
information derived from samples into the Clearing-house Mechanism. One observer noted that
samples may be destroyed at sea in the process of obtaining genetic sequences, and that in some
cases original samples will not be kept, instead only digital sequence information.
Throughout the course of the discussion, a few delegations made frequent mention of a goal to
enable access and benefit-sharing while avoiding new regulations or restrictions on marine
scientific research.
On post-cruise information, one delegation suggested it should only include basic information
such as: date of collection, geographic coordinates, MGRs collected, institution name and
contact person. Another delegation noted that information including whether MGRs will be used,
kinds of MGRs to be collected, location and dates of sampling, and purposes for sampling may
not be known pre-cruise and therefore may be best required in post-cruise notifications. This
delegation expressed their understanding that activities and planned routes may change once a
research vessel is underway, suggesting this makes post-cruise notifications better suited to
provide key information.
One expert observer suggested that post-cruise notification should generally include what has
happened on a report, what equipment was used and what samples were taken, noting that
species and taxonomic information may not be available within the timeframes suggested by
some delegations for post-cruise notification. The expert observer added that this problem is
being tackled by the scientific community through a “voucher” system, which another observer
noted is used in marine bio-discovery journals. The expert described the this “voucher” system
as requiring a species description or name, voucher specimen location and identifier, if DNA
sequences are obtained and an accession number to access those DNA sequences.
One delegation expressed their view that where samples and data from cruises are deposited is
the most essential post-cruise information, and that this information should be conveyed through
the Clearing-house Mechanism.
Regarding which tool should be used to report pre-cruise and post-cruise information, several
delegates proposed the Clearing-house Mechanism, noting it could be used to link the chain of
custody from sample to utilization in commercial products. Another delegation supported
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attaching something to identify samples as coming from ABNJ but expressed concern about
creating a multiplicity of steps.
An Observer suggested a globally available platform for pre-cruise notification and post-cruise
reporting would assist in opening access and expediting benefit-sharing for MGRs in ABNJ,
which would, in their view, benefit marine scientific research and humanity. Another delegation
saw the creation of a one-stop-shop for easy access to all notifications and research on MGRs as
a potential advantage of the agreement, where pre-cruise notification would benefit scientists and
prevent overlaps.
Transparency
During the dialogues, delegates discussed how transparency, with respect to activities related to
MGRs and associated data and information, would be ensured and operationalized at different
stages.
The EU’s proposal on article 13 was highlighted with the view that transparency should be the
foundation of a benefit-sharing scheme. Noting that activities, and the planning of activities,
should be transparent and would trigger benefit-sharing.
Another delegation foresaw a transparency framework in three stages: pre-cruise notification,
deposit of a sample in a publicly available collection and the uploading of information derived
from the sample or based on the sample in a Clearing-house Mechanism.
Databases and Interoperability
An observer noted that, currently, there is no single database that contains sample information,
but rather, multiple databases containing information on samples - remarking that this would be a
critical piece for databases effectively communicate with one another. Several delegations
expressed support for data interoperability as an essential element for access and benefit-sharing.
Timeframe for Notifications, Provision of Samples and Cruise Information
During the dialogues on MGRs, delegations expressed a variety of views on timeframes for preand post-cruise notification, varying from requiring post-cruise notifications to be updated within
6 months of the termination of a cruise, to no later than 3 years after cruise completion, with a
robust discussion of CLAM’s proposals for events rather than predetermined time frames to
trigger notification obligations. Delegations also discussed timeframes for requiring sample and
data deposition, with one delegation suggesting samples and data should be deposited in an
accessible, open platform within 12 months of cruise completion
For post-cruise reports, a few delegations remarked that post-cruise scientific analysis and data
processing can take quite a bit of time. One delegation remarked that certain data could be
provided within six months but noted that scientists may have to work longer with cruise data
and samples for their funded research. Another delegation indicated that working with
predetermined time frames could be a challenge, particularly considering the circumstances of
different countries. The delegation proposed working with events and stages, instead of setting
predetermined time frames.
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On the issue of timelines, another delegation expressed a preference for no fixed timeline. In
their view, marine scientific research is evolving, and different types of information will be
generated from cruise data and samples under different timeframes. Delegations discussed
whether some information may be excluded by requiring a fixed timeframe. One delegation felt
it was important to keep in mind that information may come out much later than set out in
predetermined timelines for reporting/notification. In their view, gaps in current knowledge limit
how much information can be reported about samples in short timeframes.
Traceability
Several delegations were of the view that creating a traceability system that would provide
economic incentives to ensure equitable participation would be important. Several viewed pre
and post-cruise notification as important for traceability, as well as benefit-sharing.
Delegations discussed CLAM’s proposal that each MGR sample from ABNJ should be assigned
a unique identifier upon collection, to track additional research and the development of products
and derivatives from those. Some delegations expressed concerns that assigning unique
identifiers represents an additional step and burden on marine scientific research. An observer
indicated that it is currently best practice in marine scientific research to assign unique identifiers
as those tie samples to specific sampling events and related contextual information.
It was discussed whether there should be a standardized approach to the storage of samples and
data obtained from MGRs. One delegation suggesting that other fora where scientists are more
involved are better suited to set the limits of standardization.
Delegations also discussed the evolution of the EU’s proposal on Article 13 suggesting a middle
ground position that would ensure transparency of benefit-sharing through the Clearinghouse
Mechanism.

Future-Proofing the Agreement in light of Evolving Technologies
Several other delegations raised the issue of technologies beyond traditional vessels that now
permit access to MGRs in ABNJ, noting that such technologies pose challenges to pre-cruise
notification (i.e. a glider or AUV deployment team may not know beforehand the route and
probable activities of those vehicles). It was also noted that aerial vehicles may also be used for
gathering samples, and there is a need to future-proof the agreement to other novel methods of
sampling MGRs of ABNJ.

Access
Delegations were of divergent views regarding access to MGRs. Many delegates viewed it as
critical to regulate access to MGRs, particularly in regard to ensuring traceability. Others,
however, indicated they would not be in support of regulating access, including citing concerns
over impeding scientific research.
Several delegates expressed that, for them, access means obtaining MGRs or its
derivatives in situ, ex situ, in silico, as digital sequencing information, or any other method of
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data storage. Another delegate framed the question of “access” as the collection of data, whether
in physical or digital form.
One delegation saw a difference between “access” and “collection” seeing access as including
databases, gene banks etc. seeing these as different from the collection of samples.
In terms of the specific model of regulation that they envisage, one delegate said that, in the
spirit of compromise, they would support a self-compliance model (as opposed to a licensing
model), which would be a self-declaratory system of notification through the clearinghouse
mechanism, managed by the Secretariat.
Another delegate indicated that they support regulating access in the form of a permitting or
licensing system, noting that such a system is critical to ensuring traceability. It was
acknowledged that this could theoretically pose challenges to marine scientific research but
noted that there were ways to trace key information without being overly burdensome.
One delegate noted that “regulation” could refer merely to the order and structure of a system
that allows for transparency which is critical to ensuring that benefit-sharing is taking place. One
delegate agreed that tracking access is good for traceability but asked if it might be possible to
find a compromise - a lighter version of Article 13 - that would not have an overly burdensome
mechanism that could negatively impact benefit-sharing. Several delegates raised concerns about
the practicality of an overly burdensome system, specifically noting the risk that a big system
could prevent anticipated benefits from being realized.

Derivatives
Several delegations said that they would like to see that derivatives are included in the
agreement.

Intellectual Property Rights
Delegations expressed views that more discussions were needed on the issue of Intellectual
Property Rights (IPRs). One delegation noted that proprietary issues should be kept in mind
when making a post-cruise or post collection notification: Any data/information/photos/videos
that scientists would need embargoed until publication. Their delegation believes it would be
important for scientists to have this ability, and for Intellectual Property considerations to be kept
in mind.
Another delegation expressed concerns with information itself becoming a commodity, pointing
out that as technology improves and there is less reliance on research vessels, more participation
of the private sector, and a growing need for resources that may be limited on land but may be
found in the ocean. The delegation noted that the holders of MGRs may become opaque,
pointing to the basic anti-trust provision where licenses are used to stymie competition, block
research and development or move towards a monopoly. The delegation maintained that this
should be prohibited in regard to MGRs.

11

The delegation discussed their proposed provision that would expand restrictive licensing of
MGRs – describing it as one that would not be a mandatory obligation nor a waiver of
Intellectual Property Rights but envisioned as more of a state-state cooperation. They noted that
access to MGRs ex-situ is often blocked by restrictive licensing, restrictive licensing can block
research and additional development, and may raise the cost of any drugs developed based on a
licensor. The delegation emphasized that they are encouraging nonrestrictive licensing. Citing an
example of the current challenges with Covid vaccines, the delegation felt that proactive
consideration of such issues could prevent similar issues arising with medicines developed from
MGRs.
The delegation noted that the draft text of the agreement has a provision [article 9] that states:
“activities with respect to MGRs of ABNJ shall be carried out exclusively for peaceful purposes
should be carried out for peaceful purposes”. They believe the agreement should go further, to
bar the use of MGRs for unethical purposes.

Mandatory vs Non-Mandatory Benefit-Sharing
Several delegations said it was important to their delegation that benefit-sharing be mandatory.
Several delegations agreed on this point, and some did not. Similarly, regarding monetary
benefits, several delegations thought it would be important to include monetary benefits, while
some believe they should not be included.
Monetary & Non-Monetary Benefit-Sharing
Some delegations indicated that they agreed there should be both monetary and non- monetary
benefits and that they could be triggered and distributed at different stages of the process.
Delegations observed that there seemed to be convergence that non-monetary benefit-sharing
should be included in the agreement, while the question of monetary benefit-sharing still lacked
convergence.
During the discussions, one delegation noted that the study of MGRs and associated
environmental conditions is important to tracking human impact on the ocean and useful in
protecting the ocean. It would not, as they see it, necessarily nor solely leading to financial
benefits at the end of the process.
A few delegates indicated that the line between monetary and non-monetary benefits can blurred
because most non-monetary benefits still have cost and financial implications. Several delegates
expressed their dislike of the “monetary” and “non-monetary” binary indicating that, in their
view, the two are equally beneficial and noting that they see the binary as unhelpful.
One delegate noted that even though the expectation is that monetary benefits would be unlikely
to materialize in the immediate term, it would irresponsible and counter to future-proofing
ambitions to exclude them from the agreement, thus ignoring the foreseeable possibility that such
monetary benefits would eventually occur.
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A few delegations were of the view that greater clarity is needed as to what is meant by monetary
and non-monetary benefits. It was suggested that the African Group’s proposal on Article 11
could help in this regard.

Benefit-Sharing Mechanism
Delegations discussed how they would allocate monetary benefits collected through a benefitsharing mechanism. Some delegations proposed a special fund to support the implementation of
the agreement and others noted that there is still time to decide on models regarding payments
from monetary benefit-sharing, emphasizing that this should not become an obstacle to the
finalization and adoption of the treaty.
Proposals for an Access and Benefit-Sharing Mechanism
During the dialogues, several delegations touched on proposals submitted by CLAM and the
African Group for an access and benefit-sharing mechanism. Reflecting on the CLAM proposal,
one delegation noted that the proposal sets the trigger for benefit-sharing to be decided by the
COP at its first meeting. The delegation asked whether it would be better to define more details
in the treaty text regarding the trigger so that states can form better ideas of what is needed in
terms of domestic legislation and required measures.

Funding Agency
During the dialogues, one delegation touched on the idea of a funding agency to facilitate
benefit-sharing of MGRs in ABNJ. The delegation noted that such an agency could foster
collaboration. Another suggested that while they understood the administration and reasoning for
an MGR focused body or funding agency, they suggested there may be other less expensive
options available. Delegations discussed the role of the private sector, with many expressing
their interest in finding a way to use and include private sector funds.

Traditional Knowledge of Indigenous Peoples and Local Communities
Several like-minded delegations discussed their joint proposal related to article 10bis of the
Revised draft text on access to Traditional Knowledge of indigenous peoples and local
communities associated with MGRs collected/accessed in areas beyond national jurisdiction.
Proponent delegations for Article 10bis underlined the need to foster coherence and mutual
supportiveness between conventions and agreements (e.g. CBD, Nagoya and BBNJ) and
recognize the diversity of circumstances of knowledge that held by Indigenous Peoples and
Local Communities (IPLCs). Proponents referred delegates to the preamble of the Nagoya
Protocol. [add reference]
Delegations discussed the need for coherence between agreements, noting that the situation in
ABNJ appears to be different than what is under the Nagoya Protocol - suggesting a
disconnection between the location where one collects MGRs and the location where one may
access the Traditional Knowledge.
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A delegation highlighted circumstances in ABNJ where Traditional Knowledge can be applied or
used for MGRs (such as the location of biological activities or to locate seamounts). Some
delegations highlighted the incorporation of and access to traditional/Indigenous Knowledge as
important to other elements of the BBNJ agreement.

Traditional Knowledge or Indigenous Knowledge?
Several delegations expressed interest in support for the use of “Indigenous Knowledge'' rather
than “Traditional Knowledge”, as well as the need for consistent use throughout the draft text of
the agreement. Proponents suggested delegations interested in changing the language to look at
the comprehensive language of the UNFCCC which uses “traditional knowledge, knowledge of
Indigenous peoples and local knowledge systems.” Another delegation pointed to potential
language from the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem
Services (IPBES).
Two indigenous experts that joined the discussions endorsed the suggestion to use Indigenous
Knowledge over Traditional Knowledge, highlighting that the term Traditional Knowledge has a
connotation of historical and accumulated knowledge, and does not capture the breadth of
knowledge that Indigenous peoples are using, developing and transferring to new generations.
Free, prior and informed consent
Many delegations and observers agreed with the use of “free” in the phrasing of “prior and
informed consent” for Article 10bis to be in line with UNDRIP. The proponents of Article 10bis
expressed their gratefulness for other delegations’ openness to include the word “free”. Two
experts that joined the discussions emphasized that the inclusion of “free” would make the
agreement consistent with international law.
One delegation asked for examples of national legislation that includes ‘free, prior and informed
consent’ and how States would implement ‘free, prior and informed consent’ in BBNJ. A
delegation responded that several Parties to the Nagoya Protocol have some form of ‘free, prior
and informed consent’ within their national legislation. Another delegation indicated that they
made regulations to operationalize ‘free, prior and informed consent’ from the Nagoya Protocol
into their national legislation and that other States can easily do the same through policy or
administrative measures.
Access and utilization of Indigenous Knowledge on mutually agreed terms
Some delegations asked for further clarification on the “utilization” of indigenous knowledge. A
proponent of Article 10bis remarked that the reasons why “utilization” was included in Article
10bis was because they wanted to ensure appropriate access and benefit-sharing, but are open to
other 4 terms/language, and wanted to guarantee some form of interaction occurs between the
holders of indigenous knowledge and the users of that knowledge. The delegate directed others
to review Article 5 of the Nagoya Protocol on the utilization of MGRs and suggested that the
model established in Article 5 is how they view their model in Article 10bis.
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A number of delegations expressed support that mutually agreed terms between Indigenous
Knowledge holders and the users of Indigenous Knowledge should be established, with
Indigenous Peoples and Local Communities (IPLCs) setting the conditions for their consent.
During discussions, a question was raised regarding what is known before a cruise. A proponent
of article 10bis responded that, if the agreement requires the publishing of pre-cruise information
to the Clearing-house Mechanism - including the location or general area of the cruise - it could
help provide the linkages and notifications required for Indigenous Knowledge holders to
connect, as they see fit. Two expert observers responded that the notion of mutually agreed terms
could be specified if there are criteria and elements in place for the ‘access of MGRs’ and for the
process of acquiring ‘free, prior and informed consent.’
Establishment of a dedicated body on MGRs and Indigenous Knowledge
During the informal discussions, one delegation reflected on their proposal for the possible
establishment of a body under the COP or STB that would be dedicated to Indigenous
Knowledge issues for the agreement (Article 48.4(d)).The delegation noted that, as they envision
it, the body would keep a running brief of elements of Indigenous Knowledge in the BBNJ
instrument, including the possible development of guidelines, and would be similar to the
working group of Article 8(g) under the CBD. An observer expressed their support for a
dedicated body or working group on Traditional/Indigenous knowledge.

MEASURES SUCH AS AREA-BASED MANAGEMENT TOOLS,
INCLUDING MARINE PROTECTED AREAS
Establishing/designating Marine Protected Areas
During the informal intersessional dialogues, delegations discussed the process for identifying
areas requiring protection through the establishment/designation of ABMTs, including Marine
Protected Areas and the process for establishing/designating ABMTs, including Marine
Protected Areas.
What could be reflected in the future agreement in relation to processes for identifying areas
requiring protection through the establishment/designation of ABMTs, including MPAs and
the process for establishing/designating ABMTs, including MPAs.
Delegations shared their visions for the process of establishing/designating marine protected
areas. Regarding whom may propose MPAs/ABMTs: delegations suggested that proponents
could be a single State Party, a group of States Parties, and/or States Parties through their
membership in existing bodies and possibly the BBNJ body itself. Many delegations that
participated in the dialogues shared similar views regarding ABMT/MPA proposals including
details about the area, purpose, existing pressures, and possible measures that might be used to
achieve objectives.
Several delegations also shared the view that there should be consultations to get the broadest
possible buy-in, followed by the Scientific and Technical Body (STB) assessing the management
plan against criteria and making a recommendation to the COP. The COP would then, in their
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view, conduct consultations and have the authority to designate an area and adopt measures.
Several delegations concurred that there should be some type of indicative criteria that could be
annexed, based on the EBSA process.
On the issue of identification, one delegation shared their perspective that the BBNJ COP should
not have an independent power to identify areas for protection.
Criteria
Delegates discussed whether there should be indicative criteria listed in an annex to the future
agreement. Several delegations spoke in favor of criteria being annexed, regularly updated by
guidelines from the Scientific and Technical Body. One delegation noted that changing criteria
would require a modification of the treaty, which, for many States would be a very heavy
procedure, and suggested further development of these criteria take place outside the treaty, as a
lighter procedure (e.g., via guidelines). It was noted by other delegations that indicative criteria
that could be annexed, based on the EBSA process. Another delegation felt that not all criteria
would need to be checked for an area to move forward.
Recognition of MPAs established before or outside the framework of the agreement
Delegates discussed the legal status of Marine Protected Areas established outside of, or before,
the BBNJ agreement is adopted, given some high seas Marine Protected Areas already exist.
Several delegations expressed support for some kind of recognition process for MPAs
established through other IFBs (international legal instruments and frameworks and relevant
global, regional, subregional and sectoral bodies) as long as they follow the criteria and
guidelines set out by the COP.
Several delegations and an observer suggested that recognition for Marine Protected Areas
developed outside of the BBNJ agreement should go through the same procedure as a Marine
Protected Area established by the COP of the BBNJ agreement, with some delegations noting the
importance of such Marine Protected Areas meeting the criteria set out by the agreement.
One delegation and an observer noted that recognizing existing Marine Protected Areas through
the BBNJ COP would help create a network of Marine Protected Areas in ABNJ and achieve
international commitments. One delegation asked about the BBNJ COP recognizing Marine
Protected Areas established outside of the agreement through the same process of establishing
Marine Protected Areas under the jurisdiction of the agreement, and what the repercussions
would be if a Marine Protected Area established outside the agreement failed to be recognized by
the BBNJ COP. Two delegations responded to this question with the view that the Marine
Protected Areas or measure would still be binding to its Parties.
On recognition of MPAs established outside of the BBNJ agreement, one delegation noted that a
fast-track option could be possible for existing MPAs in ABNJ, but guidelines would need to be
defined. Several delegations felt that global recognition by the BBNJ COP of MPAs established
outside the agreement would be useful, including helping the MPA better achieve its biodiversity
conservation objectives.
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An observer shared their view that global recognition through the BBNJ COP should not be used
to rubber stamp existing high seas Marine Protected Areas that are “paper parks,” but instead,
lead to the adoption of additional protection by the BBNJ COP or competent bodies.
Several delegations asked if a specific reference to the recognition of MPAs established outside
the agreement is needed in the text of the BBNJ agreement. One delegation remarked that, in
their view, it would be important to avoid a scenario where an outside measure or MPA is in
place and it is brought to the BBNJ COP for recognition, which results in a lower ambition. An
observer felt that that the BBNJ agreement could bring additional scrutiny to existing high seas
MPAs through a recognition process and adoption of complementary measures.
Delegations and observers discussed how successful monitoring, control and surveillance could
work for MPAs. Several delegations pointed to collaboration already occurring between entities
(i.e., RFMOs and other bodies, Copernicus Programme), as well as the sharing of resources and
modern technology (i.e., AIS, satellite monitoring) to achieve effective monitoring in ABNJ.

Consultations
Several delegations, including regional groups of states, suggested that the text of the agreement
should set out broad modalities for consultations, with the COP able to later define details.
States and observers offered a variety of views regarding who should be included in
consultations, with wide agreement that consultations should be as open and inclusive as
possible, making the best use of existing resources and expertise - including that of other bodies.
One delegation noted that making use of existing expertise and resources is particularly
important for resource-constrained SIDS.
Many delegations and observers were in favor of NGOs, academia, and Traditional and
Indigenous Knowledge holders participating in consultations on ABMT and MPA proposals.
Several delegations supported the need to develop a list of regional and sectoral bodies which
could be consulted on ABMT and MPA proposals. One delegation suggested the BBNJ
Secretariat could maintain a list of stakeholders, including IFBs and other actors (NGOs,
academia, IPLCs), to be consulted on ABMTs/MPAs, and this list could be open to requests
from States Parties to include additional organizations.
One delegation suggested ensuring IFBs have the opportunity to inform parties of their mandates
and expertise so that the right list for consultation can be developed. Several delegations noted
that Article 18 in the draft text already includes many of the needed elements, noting Monaco’s
pre-IGC4 written submission that streamlines Article 18.
A few delegations suggested a process of self-identification by organizations with an interest in
consultations to enable an open process that would allow all organizations with an interest in
particular ABMTs/MPAs to participate.
In regard to the modalities for consultation, one delegation suggested that mandatory
consultation could be initiated by a notification from the BBNJ Secretariat through an open
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website announcement, along with emails to adjacent States to ensure they are aware of a formal
ABMT/ MPA proposal submission.
One delegation suggested that the consultation process be time-bound with decision-making
occurring only after consultation. Another delegation expressed their concern that rapid
responses from other bodies on MPA and ABMT proposals may not be realistic given those
other bodies have their own processes and agendas.
One delegation suggested that the Scientific and Technical body (STB) of the agreement should
develop guidelines for cooperation and coordination between the agreement and other bodies,
particularly in cases where another body has a mandate over some activities that the
ABMT/MPA seeks to manage, but not all.
Several delegations supported the suggestions that consultation processes should include public
comments on proposals. One delegate suggested consultations should occur primarily in written
form, leaving open options for virtual meetings to be a part of consultations.
Another delegation suggested a role for the STB would include reviewing initial and final
proposals, ensuring consultations enable holistic consideration of proposals. An observer
supported the ability of the STB to review proposals as soon as they are made public by the
Secretariat.
An observer suggested the agreement should specify: (1) Open, transparent consultations, led by
an MPA proponent; (2) Public distribution of proposals by the Secretariat; (3) Timely IFB
response; (4) Potential proposal revisions as a result of consultations; and (5) STB review before
COP decision.
For consultations, an observer suggested that “relevant” would be the right language to enable
consultations to be as open as possible, while for many instances, including with respect to
Article 19 of the revised draft text, “competent”, in their view, offers more precise language.
Optional Consultations
One delegation suggested the proposal stage of the MPA and ABMT process could include
optional consultations before formal submission of a proposal, with the proponent deciding who
should be involved, possibly including NGOs, academia, and other stakeholders. Consultations
would then become mandatory and be open to all once the proposal is formally submitted. This
delegation noted its interest in maximizing existing expertise, a theme that reverberated
throughout discussions, and its belief that the BBNJ COP should be empowered to consider
proposals that work towards a global network of MPAs and ABMTs informed by the best
available expertise.
Several delegations and observers supported the idea of optional consultations prior to
submission, with mandatory consultations thereafter. A couple of delegations and one observer
noted that if a proponent were to initiate consultation with IFBs and other stakeholders prior to
the formal proposal submission, this may speed up the process and ensure there is enough buy-in
for the proposed area. One delegation expressed their support for a BBNJ process that would
establish global decision making to holistically address pressures or activities in an area,
stressing that this would not mean dictating what other bodies should do but enabling adoption of
a coherent set of measures and allowing for enforcement.
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Management and Enforcement Measures
Several delegations, including regional groups of states, shared similar views regarding elements
to be included in management plans. One delegation proposed that management plans include
the ‘where, why, what’ (objectives, species and ecosystems to be protected). Another delegation
suggested management plans should address the “who” (i.e., what organization(s) or state(s) are
responsible for which measures). Another delegation commented on the need to include
recommended management measures to address threats in management plans.
One delegation suggested management plans should specify stakeholders for the area, including
States with specific interests in the area and researchers. One delegation suggested considering a
mechanism where the COP designates an ABMT/MPA, and other bodies “fill in” with
management measures under their mandate. Another delegation noted that, in cases where other
bodies have authority to adopt some conservation measures, those bodies should be involved to
avoid ‘undermining’.
The elaboration of management measures and their adoption was an area of some divergence,
with differences of opinion among delegations regarding (i) whether the BBNJ COP has a role in
defining management measures, or (ii) if this should be left to IFBs once ABMT/MPA objectives
are clear, or (iii) if the BBNJ COP could recommend management measures for consideration by
IFBs and States Parties, or (iv) adopt management measures itself.
There was some disagreement regarding whether the BBNJ COP could designate
MPAs/ABMTs, even if the management plan is left to be elaborated by other bodies. Two
delegations felt consultations would ensure input from IFBs is considered. One delegation
favored leaning on existing organizations and a regional approach, suggesting this was the only
way to ensure “not undermining” and that the BBNJ COP’s role should be to create new
pathways for collaboration among existing bodies. Another delegation expressed skepticism
about this delegation’s suggested approach of setting up a variety of regional discussion forums
for discussions among IFBs which, in their view, would lead to a less transparent and inclusive
process.
One observer noted UNEP’s case studies on regional seas organizations as examples of effective
cross-sectoral coordination in the high seas. An observer suggested that the BBNJ COP should
be empowered to take decisions on the establishment of MPAs, including a management plan
and specific measures necessary to achieve conservation objectives, suggesting that States
Parties should be empowered to implement measures directly for their vessels, their nationals,
and activities under their jurisdiction while also having an obligation to pursue the adoption of
complementary measures within relevant competent bodies they are members of.

Relationship between the BBNJ instrument and other relevant entities (IFBs)
The informal intersessional dialogues discussed the promotion of coherence and
complementarity through the future agreement and through relevant international legal
instruments and frameworks and relevant global, regional, sub regional and sectoral bodies
(IFBs).
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As one delegation pointed out, there are complexities in establishing a body that is supposed to
function together with other bodies that may have different membership in different
organizations, different timelines, traditions, goals and mandates.
What is meant by ‘relevant legal instruments and frameworks and relevant global, regional
sub-regional and sectoral bodies’?
During the informal discussions, delegates were asked to comment on what is meant by ‘relevant
legal instruments and frameworks and relevant global, regional, sub-regional and sectoral
bodies.’ A few delegations explained that, for them, a ‘relevant’ IFB was one that already had a
mandate related to the conservation or sustainable use of marine biological diversity. One
delegation specified that within the context of ABMTs specifically, this would mean an
organization that has a conservation mandate. One delegation and one observer noted that no
organization has a global and cross-sectoral mandate when it comes to the conservation of
biodiversity. One observer noted that the term ‘relevant’ is very vague, suggesting that there will
almost always be some sort of a ‘relevant’ body. Instead, this observer suggested that it is better
to refer more specifically to ‘competent’ bodies (meaning those which have the competence to
establish an MPA). This view was echoed by one delegation.
Promoting coherence and complementarity
With respect to Part III on measures such as ABMTs, including MPAs, delegates exchanged
views on what “promote coherence and complementarity” means and how States could promote
coherence and complementarity through the future agreement and through relevant IFBs.
Delegates discussed the relationship between the BBNJ agreement and other relevant entities and
how they can complement each other in terms of ABMTs and MPAs. Delegations reflected that
the BBNJ instrument will provide a framework for cooperation and coordination among different
IFBs that exist. Discussing the relationship between the agreement and IFBs, a few delegations
reflected that their vision is that States Parties would pursue necessary or required actions in
IFBs.
A few delegations were of the view that while the BBNJ instrument would not instruct another
IFB to act, an IFB could approach the BBNJ COP and ask for help with possible measures,
including those that may fall out of an IFB’s mandate.
Several delegations emphasized the need for States Parties to the BBNJ agreement to pursue
complementary positions and work towards the objectives of the agreement in other IFBs that
they are parties to, in order to reduce resistance to some issues and create a better position for
success of proposed measures. One observer suggested that the BBNJ agreement could call for
States Parties to strengthen institutions of which they are members, including through
encouragement to strengthen transparency as well as science-based decision-making processes.
Delegations were asked to think about whether their proposed model of States Parties pursuing
actions in IFBs is mutually exclusive to the COP adopting measures on its own with Parties
being obliged to act in accordance with these measures. One delegation discussed two scenarios
regarding the relationship of the BBNJ treaty to IFBs, where: (i) An IFB already has a measure
in place; and (ii) an IFB does not have measures in place. For the former, the delegation
expressed that the BBNJ COP, in their view, would not change the IFB’s measure, however, the
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COP could enhance the existing measure by complementing it. For the latter, the BBNJ COP
could, as they see it, establish measures to achieve the objectives of the agreement and States
Parties would then seek to align the BBNJ COP’s measures with IFBs. The delegation noted that
IFBs and the BBNJ agreement could work together when it comes to management plans and
monitoring, control and surveillance.
Several observers felt the BBNJ COP could have a positive and mutually supportive relationship
with IFBs that would facilitate holistic protection and better cooperation and coordination and, in
doing so, the BBNJ agreement would strengthen the work of IFBs.
Several delegations noted that they do not see regional efforts at IFBs as conflicting with BBNJ,
and that the BBNJ instrument would not put a stop to regional efforts. They noted that they do
see a need to elevate certain issues to the global level because of cross-boundary impacts, the
interconnectedness of the ocean and our common responsibility over the global commons. An
observer reflected that a global decision-making body is needed because many IFBs already have
busy agendas, little resources, can take years to reach decisions, have considerable institutional
gridlock and limited membership.
One delegation suggested a solid consultation channel with IFBs be established to identify risks
of duplication and chance for other bodies to explain their mandates/activities.
An Observer group then took the floor commenting on the promotion of ‘coherence and
complementarity’ within the context of ABMTs. In their view, this can be understood to mean
that these tools can and should be used to help more holistically manage marine areas beyond
national jurisdiction. This includes, as they see it, providing States with an accessible platform
and mechanism by which to: 1) establish MPAs in ABNJ; 2) promote opportunities to design
measures that mutually reinforce each other; 3) exchange information, data and provide technical
guidance, and 4) facilitate coordination amongst competent bodies in ABNJ to support a
coordinated and holistic approach to conservation management, in particular where the areas of
impact and areas of competence of the bodies may overlap. In their view: Empowering the
BBNJ COP to establish high seas MPAs and associated management measures would provide a
powerful tool for States to promote coherence and complementarity - as the process for
establishing these measures would require both an identification of other management measures
in the area, as well as an obligation to consult with relevant competent IFBs.
Another Observer group felt the obligation to cooperate could be crystalized through specific
obligations and mandates in three ways.
•

First, by including, as in the CBD, specific conservation obligations in a new Article
14.bis for States Parties to act directly, through the COP and through relevant IFBs in
which they are a member to: 1) establish a well-connected network of ecologically
representative MPAs dedicated to conservation of marine biodiversity; 2) adopt measures
to conserve ecosystem structure, function and processes; and 3) protect vulnerable marine
species, habitats and ecosystems across space and time using a mix of MPAs and other
ABMTs, including through dynamic measures such as migratory corridors.

•

Second, by including more specific due diligence obligations as in the UN Fish Stocks
Agreement, to 1) agree and comply with measures to ensure conservation, 2) promote
decision-making procedures which facilitate the adoption of conservation and
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•

management measures in a timely and effective manner, and 3) ensure the full
cooperation of relevant national agencies, industries and vessels flying its flag to ensure
consistent domestic policy and timely action by other bodies.
Third, by establishing clear requirements for implementing the precautionary principle in
all processes, including decision-making processes akin to those provided in the UN Fish
Stocks Agreement (UNFSA) Article 6. For example: 1) being more cautious in
authorizing activities when information about effects on biodiversity is uncertain,
unreliable or inadequate; 2) not using absence of adequate scientific information as a
reason for postponing or failing to take conservation and management measures; and 3)
requiring the development of data collection and research programs to narrow
information gaps and assess impacts; as some examples.

When there *is* versus when there *is not* an IFB
When a relevant organization exists
Many delegates used two scenarios to structure their comments—one scenario in which there
*is* a relevant existing organization, and a second scenario where there *is not* a relevant
existing organization. A few delegations noted that under both scenarios, Parties to the BBNJ
agreement should continue to work through relevant IFBs to achieve the objectives of the BBNJ
agreement.
When a relevant organization exists, several delegations suggested that it would be appropriate
for the COP to pursue complementary measures. When asked for clarity on what
‘complementary measures’ entails, a few delegations observed that when IFBs adopt an ABMT,
it is often a single-sector measure. In their view, the BBNJ agreement could establish
complementary measures that would address other components/activities that are *not* managed
by that IFB and would contribute to the objectives of that single-sector ABMT. One delegation
noted that complimentary measures via BBNJ COP would play a significant role in filling
governance gaps, helping overcome the current fragmentation of high seas governance.
A few delegations pointed out that consultation with IFBs on complementary measures would be
critical. One delegation cautioned that complementary measures would need to ensure that they
are not ‘second-guessing’ the knowledge or expertise of those IFBs. One delegation noted that it
would be States Parties to the BBNJ agreement that were also a party to the relevant IFB that
would be obliged to pursue complementary measures under the IFB, reminding participants that
one body cannot tell another body what to do.
Another delegation cautioned that the BBNJ agreement could not complement something that
does not exist; this delegation expressed its preference for the COP to not be overly restricted in
terms of what it can do and noted its desire to avoid a situation where IFBs and the BBNJ
Agreement are all waiting for someone else to adopt a measure.
Several delegations suggested that parties to the BBNJ agreement could also work via existing
IFBs, with many suggesting that the COP should be empowered to recommend measures for
State Parties to promote through relevant IFBs. Several delegations and one observer suggested
that the BBNJ agreement should include a strong obligation for its State Parties to act in those
relevant IFBs in a manner that delivers the objectives of the BBNJ agreement. One delegation
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observed that ensuring that IFBs are involved in developing measures would be critical to ‘not
undermining’, particularly looking for those IFBs to take measures.
One observer cautioned that only working through existing IFBs (and not empowering the BBNJ
COP to also adopt measures in its own right) would not be enough to change the status quo. One
delegation felt that existing IFBs have limited competence, pointing to the need the for the BBNJ
agreement to fill gaps.
Several delegations voiced the need for the BBNJ agreement to aim for universal membership,
noting that the greater the number of parties to the BBNJ agreement, the better able it would be
to harmonize its efforts with other IFBs. One delegation added that there should be a push for
quick ratification and entry-into-force of the BBNJ agreement - not by lowering the threshold of
signatories required, but rather by ramping up enthusiasm.
When a relevant organization does *not* exist
During this discussion, all but one of the delegations that spoke on the topic expressed their
support for the COP acting directly to establish ABMTs/MPAs when a relevant IFB did not
exist, with one delegation observing that there was a lot of consensus on this point. One
delegation stated that they did not support the BBNJ COP establishing ABMTs/MPAs, even
when a relevant IFB did not exist.
A few delegations specified that the BBNJ COP should be empowered to take decisions on
associated management measures associated with ABMTs and MPAs adopted. There was a
robust discussion on the bracketed text of Article 15.2. Many delegations expressed their
support for the text, including language in the bracketed text, with several citing its potential to
help with future-proofing the agreement as well as providing additional flexibility. Several
delegations and observers noted that this should be formulated as an empowering clause rather
than an obligation - noting that establishing a new IFB should be an option, rather than a
requirement - that Parties to the BBNJ agreement could consider. One delegation suggested the
possibility that the BBNJ COP promote an ABMT on an interim basis while discussions for
forming a new IFB were underway.
Several delegations, however, expressed their strong opposition to the inclusion of the 15.2
bracketed text. Some specific concerns cited included: Concern that such a requirement would
prevent the BBNJ agreement from establishing ABMTs, requiring it instead to wait until such a
body is established to cooperate with it; Concern that this would lead to more fragmentation and
a less holistic approach; Concern that this would dilute the effectiveness of the treaty. One
delegation observed that States are already free to establish additional IFBs, and the language
proposed in 15.2 might backfire and be counter to the objectives of the BBNJ agreement. One
delegation and one observer expressed the concern that a requirement to establish IFBs could be
used to prevent the COP from acting to establish an MPA.

Relationship between Articles 15 and 19
A few delegations noted the connection between and duplication of Articles 15 and 19, with
several delegations suggesting that the two articles needed to be better differentiated, clarified,
and/or streamlined. One delegation observed that there are contradictions between Articles 15
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and 19 but suggested that this was primarily due to all of the text options still in brackets. One
delegate suggested that Article 15 should address the relationship between BBNJ and relevant
instruments and frameworks; another delegation wanted to see Article 15 focus on the
establishment of ABMTs with particular regard to the two different scenarios (when there *is*
versus when there *is not* a relevant IFB).
Still another delegation suggested that article 15 could be streamlined without losing any key
elements. A few delegations expressed their preference for article 19 to be streamlined and focus
on the role of the COP, clarifying the decisions that the COP would be able to take within the
context of ABMTs. One delegation referred to CLAM’s detailed text proposal for this article
which redesigns the structure of the article and clarifies the role of the COP with respect to
ABMTs, particularly regarding other IFBs with an ABMT competence.
One delegation noted that, in their written submission, they propose shortening article 19, saying
this is a central point for their delegation – as “they do not favor the dual scenario situation, nor
do they favor the BBNJ instrument saying where there is an IFB one can or cannot do this or that
- or where there are no IFBs one can do this or that.” In their view, the distinction should be
deleted because the not undermining clause would be maintained.

Not Undermining / Balancing effectiveness with not undermining
Delegates discussed whether would be helpful to clarify what is meant by “not undermining” in
article 4, noting that this phrase also appears in Part III, article 15, paragraph 4.
For one delegation “undermining” in their view is the possibility of conflict between measures
under the BBNJ instrument and other instruments. As they see it, the agreement should not
establish competence where there are IFBs but should build on IFBs competence. Another
delegation, in clarifying “not undermining” highlighted positive relationships that BBNJ should
have with other bodies.
Other delegations noted, on “not undermining”, that there seems to be two different approaches:
one effectiveness of measures and the other undermining the work of bodies. These delegations
felt it would be important not to be overly restrictive, preventing complementary.
Several delegations felt hesitant to have the term “not undermine” all over the agreement, as it
was in early iterations of the text. The noted that ‘not undermining’ would apply to the entire
agreement and does not have to be repeated everywhere.
One delegation said, in their view, even if not undermining is not repeated in part 3, it would
apply, as it would to the rest of the instrument. The delegation emphasized that not undermining
the effectiveness of measures taken should not undermine the mandates. As they see it, there will
always be relevant bodies, but there will be ways of complementing them, and ways for the COP
to establish MPAs/ABMTs to complement.
Another delegation shared their perspective that BBNJ COP should not be undermined by other
processes/IFBs and, in their view, would take sovereign decisions.
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An observer commented that ‘not undermining’ should be understood as ‘not undermining the
effectiveness of’ existing bodies or measures, which is consistent, in their view, with how the
phrase is used and understood in the Fish Stocks Agreement and is also how it appears in Article
15(4) of the current draft text. Noting, in their opinion, ‘not undermining’, like complementarity,
is a two-way street - seeing cooperation and coordination mechanisms under the future BBNJ
agreement as an important tool to help mitigate ‘undermining’ concerns.

How does Article 6 apply to Part III?
Several delegations saw the application of article 6, Part 3 as the basis for cooperation and
coordination. One delegation felt paragraph 3 should not be included in article 6. Another
delegation proposed that encouragement to establish more organizations or mechanisms where
needed should be included in article 6. Other delegations were not in favor of this being the only
way forward.
An observer suggested that article 6.1 applies to Part III by providing the foundation for
enhancing international cooperation throughout ABNJ, including through actions to strengthen
cooperation with IFBs. They see Article 6.2 as important, noting that marine science research
and the development and transfer of marine technology can provide the knowledge and
management tools needed for identification, protection and improved management of MPAs and
other ABMTs under Part III.

Decision Making
Many delegations expressed their support for the empowering the COP to directly adopt MPAs
and other types of ABMTs. Several observers also supported this view. Several delegations
specified that the COP should be able to take binding decisions upon parties with respect to
proposals and designations for ABMTs, including MPAs.
A few delegations and one observer suggested that the COP should specifically be empowered to
take decisions on management plans and protective measures associated with MPAs. One
delegation specified that the COP should take decisions on measures that would complement
those measures taken by IFBs, without prejudice to their mandates.
Some delegations suggested that this decision-making power of the COP should be limited to
situations in which there are no relevant IFBs.
Another delegation and one observer supported an approach that does not distinguish between
when there is/is not an IFB, expressing their view that there are enough safeguards in the text
(and in international law) that provide the appropriate limitations.
One delegation expressed that it did not support the COP adopting or implementing ABMTs,
preferring instead to only work through recommendations to existing IFBs or working to
establish one where no IFB exists. Another delegation emphasized that all parties should have
equal involvement in the selection and establishment of ABMTs, regardless of their geographic
location, which is why they see the global COP as playing such an important role.
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Transparency and Coherence
Delegations, including regional groups of states, discussed whether there would be challenges in
achieving transparency since some existing regional or sectoral bodies have restricted
memberships, for example, RFMOs. One delegation acknowledged the challenge this poses,
highlighting its own efforts to work with RFMOs to revise their statutes has in some cases been
an uphill battle. The delegation noted that transparency could be facilitated if parties to the BBNJ
agreement pursue the agreement’s objectives through their membership in other bodies and
cooperate within the BBNJ framework.
Several delegates supported transparency and openness as guiding principles throughout the
stages of an MPA or ABMT considered by the BBNJ COP, and especially through consultations
with other bodies. One delegation noted that coordination and transparency help raise the
standards for conservation and sustainable use of ocean ecosystems, a critical ocean governance
gap.
Delegates discussed what is meant by coherence, noting that in the President’s intersessional
process on AMBTs, including MPAs there appear to be differing definitions. Several delegations
were of the view that coherence means recognizing there are many actors with experience and
competence that can be leveraged in pursuit of agreement objectives, and that coherence in
BBNJ should support de-conflicting, avoiding overlap/duplication and using existing expertise to
define and adopt management measures. One delegation noted the importance of having a
positive relationship between the BBNJ agreement and other bodies, noting there is no area of
ABNJ that has no relevant bodies, underscoring the importance of collaboration and an
operational agreement.

ENVIRONMENTAL IMPACT ASSESSMENTS
During the informal intersessional dialogues delegates discussed Environmental Impact
Assessment (EIA), including triggering the conduct of an EIA, internationalization and strategic
environmental assessments.

Triggering the conduct of an EIA
Single threshold (‘substantial pollution and harmful effects’), Tiered approach (‘minor or
transitory’), or a mix
Some delegations proposed/supported a single threshold as a means to trigger an EIA in
ABNJ(ABNJ), while others have called for something slightly more complex with tiers.
Amongst those calling for a single threshold, there were differences.
Some suggested that the threshold should mirror UNCLOS Article 206 (‘substantial pollution or
significant and harmful changes to the marine environment’) while others suggested that things
have changed since the adoption of UNCLOS and have proposed a different threshold, namely
‘minor or transitory.’
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Delegations discussed whether the threshold for triggering an EIA should be consistent with
UNCLOS Article 206, or whether it is possible to build off UNCLOS Article 206 to develop a
more stringent threshold.
Delegations expressed divergent views on whether there should be a single threshold for the
triggering of an EIA, with others indicating their support for a tiered system, similar to that under
the Antarctic Treaty system. One delegation suggested an approach that incorporates both
thresholds.
Several delegations voiced support for a single threshold, in line with Article 206 of UNCLOS
(‘substantial pollution and harmful effects’), as the BBNJ agreement is an implementing
agreement of UNCLOS. One delegation said that they could not support a tiered approach using
a ‘minor or transitory’ threshold as it would, in their view, lower the threshold for UNCLOS
Article 206, and thus, create a new obligation under UNCLOS, which they felt is beyond the
scope of the BBNJ agreement. A second delegation indicated that they do not believe that the
threshold from the Antarctic Treaty (‘minor or transitory’) is equivalent to the threshold laid out
in UNCLOS Article 206. Another delegation expressed their hesitancy to support a ‘minor or
transitory’ threshold as they believe there is not a sufficient base or common understanding of
what is below ‘minor or transitory’.
Several delegations and two observers suggested that a tiered approach may be adopted, in line
with the Antarctic Treaty tiered system, where a ‘minor or transitory’ threshold is utilized. In
support of a tiered approach, a few delegations felt that a tiered approach is consistent with
UNCLOS Article 206 and is a way to operationalize the ‘significant’ threshold, as UNCLOS
Article 206 does not mandate a particular approach.
One delegation remarked that they agree with other delegations that expanding the scope of
UNCLOS Article 206 is not intended through this process, but said they agree with others that
are suggesting a ‘minor or transitory’ threshold as an opportunity to fully implement their
obligations UNCLOS Article 206. The delegation highlighted that they are looking at how one
might use ‘minor or transitory’ at the screening stage for EIAs and how activities with ‘less than
a minor or transitory’ effect would be exempt from requiring a full EIA.

Location-based vs. effects-based approach
Delegates discussed whether it possible to implement an effects-based approach for EIAs that
does not go beyond the scope of the agreement, and if it is possible to have an effects-based
approach with limits or caveats. Divergent views were expressed by delegations on whether the
requirement to conduct an EIA applies only to activities conducted in ABNJ or to all activities
that have an impact in ABNJ (location vs. effects-based approaches).
Some delegations indicated their support for a location-based approach, noting that the scope of
the agreement is to focus on activities in ABNJ and not activities within national jurisdiction.
One delegation highlighted their concern that impacts from land-based activities may be required
to be assessed if an effects-based approach is pursued under the agreement.
Two delegations suggested, under UNCLOS Article 206, that activities in national jurisdiction
which have effects in ABNJ would still have to be adequately assessed. Other delegations and
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two observers expressed their support for an effects-based approach in regard to the requirement
to conduct an EIA, seeing it within the scope of the agreement to adopt such an approach.
Several delegations reiterated that UNGA resolution 72/249 refers to “the conservation and
sustainable use of marine biological diversity in ABNJ”, and that in the resolution, States did not
limit the scope of conservation and sustainable use only to activities in ABNJ. In addition,
several delegations highlighted that an effects-based approach is consistent in jurisprudence with
international law, citing the ITLOS Pulp Mills case. To fully implement an ecosystem-based
approach, one delegation indicated that the agreement would have to adopt an effects-based
approach.
An observer noted that States may be concerned that an effects-based approach could catch
activities that fall out of the scope of the agreement. They suggested this concern might be
mitigated by the use of the term “planned activities” for article 22.3 of the draft (for instance,
plastics that move from land into the high seas would not be considered a ‘planned activity’).
Delegates discussed the application of UNCLOS Article 194 and how States would fulfil their
obligations to protect the marine environment, and operationalize it within the BBNJ agreement,
without adopting an effects-based approach.
Several delegations and an observer spoke of the need for an effects-based approach to create
uniformity of EIA standards across jurisdictions to limit weak or inconsistent EIAs and to
establish strong information sharing requirements.

Effects-based
Several delegations and observers expressed their support for an effects-based approach. Many
of these delegations and observers suggested that an effects-based approach is necessary to take
on an ecosystem approach to management - noting that the marine environment is fluid and
dynamic with ecosystems and ecosystem components that do not adhere to the maritime zones
set by UNCLOS. Many delegations also suggested that the effects-based approach was bestsuited to consider cumulative impacts, noting that there is general convergence that EIAs under
this agreement should take into account cumulative impacts. An observer suggested that an
effects-based approach is a more appropriate solution to the global challenge of harmful impacts
on the high seas, noting that harm to the high seas is harm done to the global commons.
Other benefits of an effects-based approach suggested by delegations and observers include:
prevention of forum-shopping; better addressing connectivity; and promoting the prevention of
trans-boundary harm, particularly with regard to adjacent coastal states. Several delegations
emphasized the importance of consultation with coastal states and the need for coastal states’
rights to be respected under an effects-based approach.
A few delegations expressed their concern with an effects-based approach. Some delegations
said they felt that an effects-based approach would be going beyond the scope and mandate of
the BBNJ process. One delegation asked for clarity on how the effects-based approach would
work in practice and another delegation said they were unclear on which activities would come
under the EIA provisions of the BBNJ agreement if an effects-based approach is adopted. One
delegation that was not in favor of the effects-based approach indicated that they understood the
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objectives of those that support the effects-based approach, indicating that they thought there
were other ways that this objective could be achieved.

Location (or activity) based
Several delegations expressed their support for a location or activity-based approach. One
delegation noted that the Convention already contains obligations both within and beyond
national jurisdiction in terms of EIAs, which could mitigate some of the concerns of proponents
of an effects-based approach. Another delegation expressed concern that a location-based
approach would result in huge gaps, especially with respect to cumulative impacts.
Many delegations indicated that addressing cumulative impacts was critically important. Several
delegations suggested that a location-based approach could be adopted, and the agreement could
have dedicated provisions addressing cumulative and transboundary impacts. Other delegations
suggested that having an EIA provision that enhanced transparency and information-sharing
could positively contribute to the assessment of cumulative impacts.
A few delegations suggested that a Clearing-house Mechanism could serve as a repository for
information gathered via the EIA process, noting that information about EIAs carried out for
activities taking place in national jurisdiction but impacting ABNJ could be encouraged (but not
required) to be shared via a Clearing-house Mechanism. Several delegations emphasized the
importance of consultation with coastal states under a location-based approach. One delegation
suggested that this consultation could be facilitated by the identification of national focal points.

Trans-boundary impacts
Several delegations acknowledged the importance of addressing trans-boundary impacts. One
delegation suggested that the treaty should call for consultation on transboundary issues, but
ultimately, national regimes would apply in waters under national jurisdiction and the BBNJ
agreement would apply to ABNJ. A few delegations suggested that issues such as climate
change, ocean acidification, sea-level rise, and other non-area-based threats could have their own
EIA provisions.

List of criteria for activities that would or would not require an EIA
There was a convergence from delegations, including regional groups of states and observers, on
the preference not to include a list of activities that would or would not require an EIA. A few
delegations said they would be open to considering a list of activities - if such as list is indicative
and non-exhaustive. One delegation felt that negotiating a list would take the process down a
long path and eventually, once a list is finalized, would quickly become out of date as new
activities in ABNJ emerge.

Threshold UNCLOS 206 vs. Minor or Transitory
Delegations discussed the internationalization of the EIA process in regard to thresholds.
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A few delegations indicated strong support for using the threshold set forth under UNCLOS 206.
Many of those delegations went on to say that they felt the BBNJ Agreement should not establish
a threshold that differs from that found in UNCLOS 206. Other delegations and observers spoke
in support of using “minor or transitory” as the threshold, noting that this threshold would
provide an opportunity to build and improve upon UNCLOS. One observer suggested that the
history of the Madrid Protocol shows that the minor or transitory test evolved exactly to quantify
significance and suggested that simply repeating the same threshold found in UNCLOS 206 does
not add any value. A few delegations asked for an example of an activity that would fall into the
“less than minor or transitory” category and for an example of an activity that would exceed the
“more than minor or transitory” threshold.
Some delegations asked how the “minor or transitory” threshold related to the UNCLOS 206
threshold. A few delegates responded by saying, in their view, the “more than minor or
transitory” threshold was equivalent to the “significant and harmful” threshold set forth in
UNCLOS 206.

Tiered approach
There were several references to CARICOM’s proposal which would use a tiered approach with
the “minor or transitory” threshold. Under this proposal, activities with less than a minor or
transitory impact would proceed through a state-led decision-making process and activities with
more than a minor or transitory impact would proceed through a global decision-making process.
There was discussion around whether the tiered approach created two levels of activity (“less
than minor or transitory” and “more than minor or transitory”) or if it created three levels of
activity (“less than minor or transitory”, “minor or transitory”, and “more than minor or
transitory.”

Arguments for and against Internationalization of Decision-Making
Not in favor of internationalization
Several delegations supported decision-making on EIAs being a State-led process. One
delegation indicated that they are open to certain exceptions, particularly when the State is
unable to conduct part of the EIA process itself, for instance, due to capacity constraints. One
delegation added that, for them, the capacity building elements (e.g., having access to a Pool of
Experts under the scientific and technical body to provide support at various steps for the EIA) is
critical. Some delegations raised concerns that an internationalized decision-making process
using a tiered approach with a minor/transitory threshold would clog up the process and be
overly burdensome and costly for the scientific and technical body. Another delegation
responded to this concern by pointing out that under the Madrid Protocol, which also uses a
tiered approach with a minor/transitory threshold, only 26 activities have been deemed to have
more than minor effects since it entered into force over two decades ago.
Other delegations expressed their concern that this version of an internationalized approach
would be overly burdensome for the scientific and technical body. One delegation that supported
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the State-led approach asked proponents of the internationalized approach to provide clarity and
guidance on the following questions: Which parts of the EIA process would be subject to
review? What would trigger review? Who would be tasked with a review? Would the outcome of
review be binding or advisory in nature? Following the outcome of the review, who decides on
the outcome to be taken? How would the internationalization of review not cause procedural
delays for activities?
In favor of internationalization
Several other delegations and observers indicated their support for an internationalized process
for EIAs. Specific arguments in favor of internationalization included views that: The high seas
are part of the global common that states share responsibility for stewardship; Activities that
could detrimentally impact the global commons should be subject to global decision-making;
Failing to have an internationalized decision-making process could lead to forum-shopping and
would leave few pathways for States to challenge sub-standard EIAs.
Several delegations, including regional groups of states and observers, expressed support for an
internationalized EIA process that would have some sort of global-level oversight. One proposal
suggested by delegates would use a tiered approach with a threshold of ‘minor or transitory’.
States would be responsible for screening activities and determining if an activity would have
more or less than a ‘minor or transitory’ impact. If less than this threshold, the EIA process
would continue to be State-led. If an activity was determined to exceed the ‘minor or transitory’
threshold, under the internationalized EIA process, the scientific and technical body of the BBNJ
agreement would review the EIA proposal and make recommendations to the COP; the COP
would then decide whether activity proceeds or not. Proponents of this proposal argue that ABNJ
belongs to everyone, making all states are responsible for being effective stewardship.
Many proponents of this approach highlighted the importance of the scientific and technical
body in this internationalized EIA process, particularly in terms of helping to provide
accountability and oversight.

Internationalization of standards
Several delegations supported the view that the internationalization of EIAs could be achieved
via the BBNJ agreement setting standards and guidelines which would create a more level
playing field and provide for greater accountability through transparency and review. Proponents
of this view of internationalization supported States, rather than the BBNJ COP, as responsible
for decision-making in regard to whether or not an activity should proceed.
It was noted that common criteria could be added to increase transparency and accountability.
One proponent of this approach suggested that this version of internationalization would be more
likely to have the broad support of and participation by States, particularly those that would be
reluctant to give up sovereignty on this issue. Another delegation that supported this approach
suggested that the BBNJ agreement would: provide a platform for consultation and coordination
with other IFBs; allow for international cooperation in EIAs, more specifically allowing for joint
EIAs when there are overlapping jurisdictions, as well as allowing for cooperation agreements
between States and between states and IFBs; and consider the possibility of delegating conduct
of EIAs to a third party, e.g., when States are lacking capacity.
31

One delegation suggested that, to avoid severe impacts, there could be a provision in article 38
that obliges States to not proceed when the EIA indicates that the activity will have severe
adverse effects and cannot be mitigated by the measures described in the EIA report. It was
suggested that such a clause could help support the global responsibility to avoid negative effects
while respecting that States should be the ones with competence over activities and decisionmaking.
One delegation observed that SEAs could play an important role in internationalizing the process
by contributing to setting out the thresholds for future project EIAs as well as more properly
assessing cumulative impacts. Some expressed concern that a State-led process would be very
limited because not all States will have the capacity to review and assess EIAs.

Minimum Guidelines
Delegates discussed their views on guidelines and standards – whether they agreed or disagreed
on developing minimum guidelines for the conduct of EIAs. Several delegations, including
regional groups of states, indicated that the development of standards and guidelines could be
helpful. One delegation indicated that there were a few opportunities in the different articles for
the COP to develop further guidance (e.g., in article 34 and 35). One observer felt that minimum
basic global standards and requirements are necessary and should apply to all sectors to address
gaps where there are no requirements and to ensure consistency across sectors.
One delegation expressed their preference for a combination of approaches where mandatory
EIA standards would be included within the EIA chapter of the text itself, and additional
voluntary guidelines could be included in an annex, noting that the annexed voluntary guidelines
would provide flexibility to update the guidelines as circumstances change. Another delegation
indicated that there needed to be clarity on which elements would be mandatory and which
would be voluntary. Another delegation expressed support for keeping guidelines up-to-date and
indicated that this should be a process that both the STB and the COP are involved.

Review by the Scientific and Technical Body (STB)
A few delegations and observers emphasized the importance of having the scientific and
technical body review EIAs. One observer noted that review by the Scientific and Technical
Body is needed to prevent forum shopping where a proponent shops around for a sponsoring
country willing to rubber stamp a substandard EIA.

Monitoring and reporting
A few delegations suggested that EIAs should be subject to monitoring, reporting, and review
requirements that are set out in the agreement. A few delegations noted that transparency could
be enhanced through reporting and publication requirements, suggesting that this would be
particularly relevant at several stages of the EIA process: preauthorization phase (publication
requirements could apply to screening decisions, EIA report (art. 30), and the decision to
authorize activity or not (art. 38), and post-authorization phase (reporting on monitoring of actual
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impacts of activity, reporting on review of decision (if applicable)). This delegation suggested
that the publication could take place in a dedicated place under the BBNJ agreement such as the
Clearing-house Mechanism. Another delegation called for these reports to be made publicly
available.

Relationship to other IFBs, particularly vis-à-vis EIAs
There was a robust discussion on how to deal with EIAs required by other IFBs. Several
delegations and one observer suggested that where an EIA for a proposed activity in BBNJ has
already been conducted under the auspices of another IFB, there would be no need to re-do the
EIA under the BBNJ agreement as long as that IFB’s EIA process has been found (by the BBNJ
SBT) to be substantively (or functionally) equivalent to the global minimum standards set out by
the BBNJ agreement.

Strategic Environmental Assessments
Delegates discussed whether Strategic Environmental Assessments (SEAs) should be provided
for under the future agreement, and what the scope and process of such assessments could be.
Several delegations supported the inclusion of an obligation to conduct Strategic Environmental
Assessments to future proof the agreement. Several delegations felt that SEAs would provide
States Parties with an important tool, including ensuring that environmental considerations are
incorporated proactively at an early stage of design and decision-making, and voiced their
support for an enabling clause with an SEA obligation from the outset.
Delegates differed in their understanding and definitions of a Strategic Environmental
Assessment.
One delegation pointed to the Convention on Biodiversity guidance on understanding SEAs:
“Sadler and Verheem (1996) define Strategic Environmental Assessment (SEA) as the
formalized, systematic and comprehensive process of identifying and evaluating the
environmental consequences of proposed policies, plans or programmes to ensure that they are
fully included and appropriately addressed at the earliest possible stage of decision-making on a
par with economic and social considerations.
Since this early definition the field of SEA has rapidly developed and expanded, and the number
of definitions of SEA has multiplied accordingly. SEA, by its nature, covers a wider range of
activities or a wider area and often over a longer time span than the environmental impact
assessment of projects.
SEA might be applied to an entire sector (such as a national policy on energy for example) or to
a geographical area (for example, in the context of a regional development scheme). SEA does
not replace or reduce the need for project-level EIA (although in some cases it can), but it can
help to streamline and focus the incorporation of environmental concerns (including
biodiversity) into the decision-making process, often making project-level EIA a more effective
process.
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SEA is commonly described as being proactive and ‘sustainability driven’, whilst EIA is often
described as being largely reactive.”
Another delegation, noting the absence of a concrete definition for SEAs, shared their proposed
definition of a Strategic Environmental Assessment: “A proactive evaluation of the vulnerability
of a geographical area or ecosystem type to potential human activities so as to establish what
kinds of activities may be permitted and how the likely impacts will be assessed by
Environmental Impact Assessments.”
Other delegations felt there were still questions around Strategic Environmental Assessments,
particularly around what an SEA is as well as what is included in an SEA process and who
would conduct them.
One delegation said they were not convinced of the need to include SEAs, noting that agree that
SEAs could be a useful tool in identifying areas of concern and mitigating effects of a particular
policy and cumulative effects. In their view, the Convention does not create an obligation to
conduct SEAs. As their delegation see it, SEAs are not a subset of EIAs. The Representative
stressed that they do not see how one takes the steps of an EIA and applies them to an SEA.
Referring to previous speakers’ interventions, the delegation asked: Would an SEA be triggered
when a State has a large plan or program in ABNJ? Would every activity that requires an EIA
also require a SEA? Would an SEA be conducted for every single pocket of the ocean? What
would the implications of those SEAs be for States that have jurisdiction in an area where a SEA
would take place?
The Delegation noted that it would be difficult for their delegation to agree to an obligation to
something that cannot be defined, what would trigger it, and what the steps would be. They
emphasized that their delegation could not agree to an obligation for something that is not yet
understood.

CAPACITY-BUILDING AND TRANSFER OF MARINE TECHNOLOGY
Types of CBTMT
Delegates discussed at length the types of Capacity Building and Transfer of Marine Technology
(CBTMT) that are required or essential to fulfill the objectives of the agreement, with a focus on
article 46 and annex II of the draft treaty text.
Many delegations expressed the view that the CBTMT categories mentioned in Article 46 of the
draft treaty text are essential for the BBNJ agreement. One delegation suggested that, with
guidelines and criteria set out in article 46, as well as the CBTMT provisions already established
under UNCLOS, there is enough material to have clear ideas of types of CBTMT that are
relevant for implementing the objectives of the BBNJ agreement.
There was divergence amongst delegations regarding how detailed and prescriptive the draft
treaty text should be on types of CBTMT. A few delegations indicated their preference for
having concise CBTMT text and allowing the COP to develop more details later, allowing for
future developments and individual needs-assessments that are country-driven. One delegation
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suggested that if the draft treaty text is less prescriptive, it would allow for a more effective caseby-case approach at identifying the required types of CBTMT needed for an individual State.
Another delegation noted that article 46 has a framework for setting up CBTMT based on IOC
guidelines that are meant to be flexible and revised over time.
A few delegations felt that the BBNJ agreement could not regulate or coordinate all oceanrelated CBTMT, and that modalities for successful cooperation and coordination are dependent
on institutional structures such as a Clearing-house mechanism that can connect needs and
assistance and communicate and link the types of CBTMT and a clear, predicable and
sustainable finance mechanism.
Several other delegations and an observer suggested that the treaty should be specific on the
types of CBTMT that are essential, while having provisions in place for its evolution.
Delegations shared their views on the types of CBTMT they find important to include. One
delegation emphasized the importance of general education and institutional capacity building,
specific training related to MGRs and programs for individuals to be active and engage in BBNJ,
such as labs, research trips, access to resources, data and technology, among others. A delegation
and an observer noted that monitoring, control and surveillance could be strongly supported and
enhanced through the transfer of marine technology. Another delegation indicated that article 52
should include a voluntary trust fund that allows IPLCs to participate in CBTMT. Another
delegation noted that there should be clear benefits for scientists to collaborate and avoid
duplication of efforts.
Delegates discussed the need for a list of types of CBTMT in annex II of the draft treaty text.
Several delegations expressed support for a list of types of CBTMT in an annex. Delegations
remarked that the elements of annex II are important in achieving the objectives of the
agreement. One delegation noted that the annex provides the opportunity to operationalize,
implement and provide CBTMT as soon as possible. Several delegations noted the list could be a
responsive tool that is flexible and allow for the opportunity to review, elaborate and update
periodically to address the evolving needs of States Parties.
One delegation questioned whether a list was a wise approach, noting the difficulties of
amending lists, suggesting that a case-by-case approach or broad categories might work better.
The delegation reflected that any list should be illustrative and not a closed list.
An observer noted that, according to article 68, consensus would be required to amend annexes,
which might be too inflexible.
Several delegations reflected on their reservations for a list of types of CBTMT in annex II,
sharing a view that a list will make the new agreement less flexible, less future-proofed and
possibly move away from a needs-based approach. One delegation felt that article 46 is sufficient
for the treaty as it has the types of CBTMT already listed.
An observer provided examples of types of CBTMT not currently listed in Annex II that could
be included, such as collaborative partnerships for sharing equipment (including research vessels
or laboratory equipment between countries or within a region), new tools relating to MGRs that
have applications for ocean conservation and management, low cost technologies (including
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deep-sea imaging systems), and technologies such as equipment and data platforms for
monitoring, control and surveillance, among others.
Mandatory/ Obligatory

Delegations briefly discussed whether CBTMT should be mandatory/obligatory. Two
delegations noted that rather than being blocked by this question, they wanted to go beyond the
use of mandatory/obligatory and try to define what States want to support in the context of the
agreement and try to think in terms of finance mechanisms and modalities for cooperation.
Shall Promote

Delegates discussed, for purposes of the ILBI, the implementing elements of #promoting” as
provided for in article 266(2) that States shall promote the development of the marine scientific
and technological capacity of States which may need and request technical assistance in this
field, particularly developing States, including land-locked and geographically disadvantaged
States, with regard to the exploration, exploitation, conservation and management of marine
resources, the protection and preservation of the marine environment, marine scientific research
and other activities in the marine environment compatible with this Convention, with a view to
accelerating the social and economic development of the developing States. Delegates also
discussed what they view as the implementing elements of #promoting” as provided for in article
268 and their views on what #shall promote” entails.
One delegation observed that it is often assumed that the resources in ABNJ are the common
heritage of humankind, pointing to a common interest in the exploration, use, conservation, and
administration of resources and the protection of marine environments. The delegation viewed
research, information, capabilities, and technology as key elements for States ability to meet their
objectives and to participate. They shared their view that #promotion” would reduce the gaps
between developed and developing countries, while contributing to the achievement of
conservation and sustainable use of marine resources.
Another delegation suggested the agreement provide for capacity building and transfer of marine
technology, while recognizing the importance of marine scientific research for States Parties.
The delegation proposed the following criteria be taken into account:
•
•

Specific regional and legal inclusion of financial and scientific schemes developed for the
transfer of marine technology at national, regional or sub-regional level - free of charge
or at a reduced rate.
Marine scientific research provided to States upon request, and priority given to
developing States that have not been able to develop their own capacity. In their view,
transfer of marine technology should take full advantage of new or existing cooperation
schemes.

Several delegations viewed #shall promote” as a duty to cooperate, as an obligation to undertake
CBTMT and as an important element to enable States Parties to implement the provisions and
the agreement itself.
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Some delegations felt that the arrangements that are created for CBTMT should consider the
realities of small States. One delegation felt that a responsive, match-making approach is needed
to meet capacity building objectives to assist smaller States in meeting the objectives of the
agreement.
Many delegations felt it is not necessary to depart from zero, noting several ongoing efforts. One
delegation spoke specifically to the question of promoting transfer of marine technology and
operationalizing Part 14. They suggested looking IOC"s guidelines on technology transfer
developed in 2005 largely off of Article 271. The delegation proposed that guidelines or criteria
should be established for the transfer of marine technology.
Another delegation felt there is a need for targeted and focused arrangements/mechanisms that
will be able to monitor and measure CBTMT under the agreement.
An observer felt the phrase #shall promote” implies proactive implementation, including support
for activities directly and through dedicated mechanisms, such as a well-resourced and staffed
clearing-house mechanism actively facilitating mutually beneficial partnerships to meet country
needs.

INSTITUTIONAL ARRANGEMENTS
During the informal intersessional discussions, delegations expressed a general view that
Institutional Arrangements are an important part of the agreement and that a Conference of
Parties, a Secretariat, a Scientific and Technical Body and a Clearing-house Mechanism are
needed.

Conference of the Parties
Many delegations shared the view that the Conference of Parties (COP) would be the principal
decision-making and governing body where all States Parties would be equally represented.
There were divergent views on decision-making by the COP. The draft text of the agreement
currently suggests that the COP will establish Rules of Procedures, including when all efforts to
reach a consensus have been exhausted. While many delegations believed that consensus should
be a general rule, several delegations expressed concerns that important decisions supported by
an overwhelming majority would be blocked by one or two States. It was suggested that there be
room to explore additional options, such as voting. Some suggested a vote on decisions based on
a simple, two-thirds or super majority, depending on the decision. One delegation recommended
delegates consider creating a specific article regarding decision-making under Part VI.
Several delegations raised concerns that not agreeing key Rules of Procedure and decisionmaking modalities at the outset risks indefinite postponement later on. A few delegations gave
examples of the Climate Convention and Convention of Biological Diversity still operating
under bracketed Rules of Procedure due to longstanding inability to agree on decision-making
modalities. One delegation stressed the need, in their opinion, to ensure sufficient flexibility in
the treaty, noting that treaties cannot be easily amended.
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Many delegations supported the establishment of and reference in the agreement to subsidiary
bodies, including an access and benefit-sharing mechanism, implementation and compliance
committee or mechanism, capacity-building and transfer of marine technology committee and
finance committee.
A working group on traditional knowledge was recommended by several delegations.
Some delegations suggested that subsidiary bodies be advisory bodies responsible for making
their own rules of procedure. A few delegations were of the view that the subsidiary bodies
would operate under the guidance and authority of the COP. Many noted that not all the details
regarding such subsidiary bodies needed to be contained inside of the agreement. An expert
observer emphasized that institutional arrangements, including key bodies, should be established
in the text, citing as experience that has shown how difficult it can be to add them into
architecture at a later date.

Scientific and Technical [Body] [Network]
During the informal intersessional dialogues, many delegations spoke in favor of a Scientific and
Technical body (STB). Several delegations felt it would play a key role and could not be
undertaken solely by a network. Several delegations emphasized that the STB should not have
decision-making powers but should rather be able to make recommendations to the COP, and
operate under the guidance and authority of the COP. One delegation felt that the Scientific and
Technical Body should be structured so that it provides independent and impartial advice and be
empowered to advance decisions necessary to ensure it functions effectively. Another delegation
felt that the Scientific and Technical Body would not be deliberative nor charged with issuing
recommendations to the COP.
Delegates also discussed the composition of a Scientific and Technical Body. Some were of the
view that it should not be a 1-seat per state system, but should be smaller, comprised of experts
with scientific qualifications in the fields they would be required to provide advice. Delegations
noted that such experts should also have multi-disciplinary expertise, traditional knowledge,
gender expertise, gender balance and equitable geographic representation. An expert observer
stressed, in their view, the STB should be fully transparent, and its members should be experts
acting in their personal capacity and not as political representatives of States or private interests.
Several delegations favored establishing more specific language in the agreement in article 49.
One delegation believed important functions of the STB, in their view, are missing in current
article 49, namely: Response to scientific, technical questions that the COP and other subsidiary
bodies may submit; Regular assessment of the BBNJ; new and emerging issues relating to the
conservation and sustainable use of the BBNJ and advice on scientific progress and international
cooperation in research and development and transfer of marine technology.
Some delegations expressed their view that additional modalities to operationalize the STB
should be required to be adopted within a year after entry into force to avoid undue delay in
implementation.
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Secretariat
Delegates discussed the Secretariat and its functions, including questions as to who would
perform the functions of the Secretariat, how would it be funded and pending entry into force of
the agreement, who would perform the functions of the Secretariat.
Several delegations spoke in favor of expanding DOALOS as the Secretariat for the agreement,
fulfilling the functions of the agreement with the necessary funding. One delegation noting that
DOALOS performs important functions for LOS and UNFSA and sees this agreement in that
family of agreements. Another delegation felt that using existing structures would be a wise
approach.
Several other delegations were of the view that the new instrument will require its own
Secretariat, stressing that the agreement will require large scale commitment and will require
institutional arrangements of its own that may not fit within the framework of DOALOS. One
delegation was unsure as to whether any existing body has the capacity needed for the new
agreement.
Some delegations felt that there would be a role for DOALOS in the interim phase.
Many delegates pointed to the need for the Secretariat to be sufficiently funded. Several
delegations expressed support for mandatory contributions to the Secretariat. A few delegations
suggested finding additional innovative financing options.

Proposal for 50bis on Transparency
Several delegations voiced support for the proposal made by New Zealand (also on behalf of
Canada, Norway, and PSIDS) for a stand-alone transparency paragraph in Article 50bis, noting
that the view and participation of scientists, civil society, indigenous peoples and local
communities are needed.
“The Conference of the Parties shall promote transparency in decision making
processes and other activities carried out under this Agreement. All meetings of the Conference of
the Parties and its subsidiary bodies shall be open to all participants and observers registered in
accordance with paragraph 4 unless otherwise decided by the Conference of the Parties. The
Conference of the Parties shall publish and maintain a public record of its decisions”

Clearing-house Mechanism
Many delegations, including regional groups of states, see the Clearing-house Mechanism as a
key body that will help to deliver on the rest of the agreement. Several delegations supported the
idea that the Clearing-house Mechanism could be used to manage information related to all four
main elements of the agreement (MGRs; Environmental Impact Assessments; Area-Based
Management Tools; and Capacity Building and Transfer of Marine Technology) and to promote
and facilitate scientific cooperation, knowledge and data sharing.
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Some delegations proposed making samples, data and related information available in openaccess through the Clearing-house Mechanism. Others offered their view that access to samples
and data would not be useful without the capacity to make meaningful use of them. An observer
suggested that the Clearing-house Mechanism should enable all to share in benefits noting that
information sharing should also include information about the capacity needs of states, including
where research agendas are in place to try to meet national ocean policy aspirations.
Delegations discussed the Clearing-house Mechanism as “match-making” for identifying needs
and registering opportunities: as a mechanism where information would be available and benefit
sharing can take place, as well as one that would allow countries and regional organizations to
report on actions undertaken to implement the agreement, access documents related to the
agreement, such as COP decisions, scientific body reports, committee reports, and other relevant
information, including information relating to national and regional focal points and other
relevant contacts.
A few delegations recommended that Clearing-house Mechanism be used as a coordination
linkage between other relevant bodies and with active participation of other entities. An expert
observer suggested that the Clearing-house Mechanism link to other existing databases of
relevance, including on biodiversity in ABNJ, citing examples of the Ocean Biodiversity
Information System – OBIS, data held by the International Seabed Authority, and data held at
the regional levels.
While delegations voiced support for a Clearing-house Mechanism that would be a virtual
space/or website, many delegations emphasized that it should be more than just a static website –
and should have greater functionality, supported on the back end by a relevant international
organization. An observer noted that the design of the web-based platform should be informed
by the communities of practice who will use it. Several delegations voiced support for robust
funding to ensure the Clearing-house Mechanism delivers.
Several delegations were of the view that the Clearing-house Mechanism should be administered
by the Secretariat, and its specific modalities determined by the COP. One delegation noted that,
under the Nagoya Protocol, there is an advisory committee which could be useful to look at.
Textual proposals
Delegates discussed centralizing the functions of the Clearing-house Mechanism, rather than
finding them across the draft text of the agreement. A few delegations expressed concern about
too much detail in the text of the agreement on the Clearing-house Mechanism, while others
believed that more detail is necessary to strengthen the article(s).
One delegation suggested that article 51 could state some general functions of the Clearinghouse Mechanism and proposed the language: #to facilitate and promote cooperation with a view
to achieving the objectives of the agreement…practical experience and scientific expertise as
well as sharing of knowledge and effective scientific and technical cooperation.”
Another delegation was of the view that the Clearing-house Mechanism would act as a platform
for an open self-declaratory system, especially for articles 10, 11 and 13. They suggested parties
could be notified wherever they have accessed and used MGRs via the Clearing-house
Mechanism. For this delegation, notification through the Clearing-house Mechanism would
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support the monitoring of activities and activities and would favor transparency required for
equitable benefit sharing.
They would prefer for the details of the information provided to the Clearing-house Mechanism
be set out in the relevant operational parts of the agreement, noting that article 51 should enable
flexibility in the design and future-proofing of what the mechanism might look like.
One delegation expressed support for a proposal to remove the brackets on article 36. Noting that
they see communication of the result of reports as an important function, as well as the broader
transparency and communication functions.
Who would be able to access the Clearing-House Mechanism?
Regarding the question of who should be able to access the Clearing House Mechanism, one
delegation noted that they envision three groups: those feeding into the Clearing-house
Mechanism; those that are managing the information, and those extracting the information from
the Clearing-house Mechanism/the users of the information.
Several delegations suggested the Clearing-house Mechanism be open as possible so anyone can
extract information from it to ensure transparency of information for all, recognizing that not all
information may be shareable. One delegation suggested there should be a minimum amount of
information to be shared and defined in the agreement, and that intellectual property issues
should be respected.
Traditional Knowledge
Referring specifically to Traditional Knowledge of Indigenous Peoples and Local Communities
and the Clearing-house Mechanism, one delegation recommended looking at the Convention on
Biodiversity guidelines for accessing Traditional Knowledge in accordance with protocols and
the principle of free, prior and informed consent. The delegation suggested that accessing
Traditional Knowledge associated with MGRs could take place with assistance of the Clearinghouse Mechanism where holders of Traditional Knowledge would be welcomed into the process
and interested potential users of the associated MGRs would be engaged in direct consultation on
the use of Traditional Knowledge. The delegation noted the following references: “The
Tkarihwaié:ri Code of Ethical Conduct, the Akwe:Kon Guidelines, and the Mo’otz Kuxtal
Voluntary Guidelines.

FINANCIAL RESOURCES [AND MECHANISM]
During the informal intersessional dialogues delegates discussed what financial mechanism(s)
is/are required for the implementation of the agreement, in particular capacity-building and the
transfer of marine technology. They exchanged views on what existing financial mechanism,
such as the Global Environment Facility (GEF), should be utilized and whether a wholly new
special financial mechanism, e.g., a special fund, administered by the BBNJ Secretariat or
another entity, should be established. They also talked about whether any other funding
streams/requirements need to be established in addition to a financial mechanism for CBTMT
support, as well as the wider implementation of the agreement. For example, is a distinct funding
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stream is needed to support the institutional arrangements of the future BBNJ agreement (COP,
Scientific and Technical Body and any other body/bodies, Clearing-House Mechanism and
Secretariat)? If yes, what would be the source of funding? Contributions by each State Party
according to the scale of assessments of the regular budget of the United Nations for the
preceding financial year, adjusted to take account of participation in the agreement and/or
another source?
A New Special Mechanism or Special Fund
Some delegates expressed their support for the establishment of a wholly new special fund
administered by the BBNJ Secretariat or another entity. One delegation referenced their proposal
for article 11 of the President's draft text, paragraph 6, which refers to a financial
mechanism/fund established under article 52. Several delegations in support of this proposal
noted that such a fund should be supported by adequate, predictable funding for all aspects of the
treaty, and should ensure the full participation of all developing states, including the special
circumstances of Small Island Developing States (SIDS), to deliver on the agreement.
For other delegations, the idea of establishing a new mechanism does not necessarily imply more
funding. One donor country said they are looking for a mechanism that is efficient, effective,
safe and trusted. They explained that their advisors have counselled them not to establish more
funds as that they believe this would imply more bureaucracy and ultimately less money out the
door. This delegation felt that a new mechanism would require similar processes and procedures
as existing mechanisms. The delegation noted that while they are not closed to additional
mechanisms – a wholly new special fund would not be their preference.
Using an Existing Mechanism such as the GEF
Several delegates, including regional groups of states, expressed their openness to considering
the use of existing mechanism such as the GEF. Proponents said, in their view, the use of an
existing financial mechanism would be preferable to avoid proliferation of mechanisms and
duplication. Noting this presupposes that the mandate of the agreement aligns with the mandate
of existing mechanisms.
Several other delegations expressed their direct support for the GEF as the financial mechanism.
One delegation noted that the GEF operates on a 4-year replenishment cycle with the next cycle
(GEF-8) July 2022 to June 2026, and recommended delegations consider how best to bring needs
assessment estimates into the complex and sequentially structured GEF replenishment process.
Several delegations that voiced their support for the GEF cited the integrated approach the GEF
takes, and one of the reasons why they see a role for the GEF in delivering on CBTMT and other
aspects of the agreement.
Some arguments by delegations for utilizing the GEF included:
•

The GEF is already a mechanism for several MEAs and BBNJ fits well into that family.
GEF has relevant experience and institutional capacity to support, along with a current
CEO with keen interest in ocean issues.
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•

Using GEF would avoid setting up a new bureaucracy that might be time and effort
intensive, slow and bureaucratic.

•

GEF provides confidence in implementing institutions and agencies and this provides
confidence for donor countries. From their perspective as a donor country, a new fund is
unlikely to have the level of confidence needed, at least at the beginning.

•

The GEF is already active in ABNJ, though a bigger focus on transboundary issues
between States. Noting this is still relatively undeveloped, but an expanded international
waters program could support an expanded role for BBNJ.

•

The timing is good to set up the GEF to provide support for the modalities of
implementation of the BBNJ agreement.

•

The GEF could have a mandate to support the interim phase.

•

The donor community is familiar with the GEF process and procedures, and it has a track
record that already funds activities similar to what the BBNJ agreement may cover.

An observer envisioned the GEF as being an independent body from the BBNJ Secretariat with
established systems for financial management that could be easily attuned to accommodate for
the BBNJ. The observer noted that GEF International Waters and Biodiversity portfolios are, in
their view, a natural fit for support for marine biodiversity beyond national jurisdiction. The
observer also felt that GEF’s experience with transboundary large marine ecosystem programs
has stimulated regional and cross-regional learning and cooperation.
The same observer noted that the GEF could be a good mechanism to make funding available for
more regional scale projects akin to the GEF Large Marine Ecosystem projects. The observer
suggested that it may make sense to have a special fund under GEF that is prioritized for BBNJ
to focus on its significance in responding to issues of biodiversity loss and climate change. In
that way, GEF resources could be targeted to specific and critical BBNJ needs. Noting this is
something similar to the Adaptation Fund for Climate Change currently sitting with GEF. In
their view, this might allow for issues like capacity building and technology transfer in BBNJ
being prioritized with sufficient resources allocated.
An open question was posed by one delegation: if delegates want to continue in the direction of
the GEF - how to prepare the ground even before the agreement is concluded?
Critiques of the GEF
While there was support for the GEF and/or existing mechanism, there were also reservations
and delegates discussed the way GEF could improve services to meet the needs of the BBNJ
agreement.
In one delegation’s view, for a mechanism such as GEF to play the role of the financial
mechanism for the agreement, they believe a much more iterative approach is needed, along with
discussions with GEF (such as in the case of Minamata). The Representative emphasized that
while some areas of GEF funding align well (i.e. ABMTs and CBTMT), other issues such as
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EIAs and MGRs would require a significant expansion of the GEF mandate and that discussion
at the GEF Council has not yet taken place.
A UN entity expressed their view that a less onerous criteria for accessing funds should be
established, should an existing mechanism be used. As one of the agencies involved in
implementing the GEF projects, including ABNJ projects, this UN entity as an implementer
shared some of the issues and challenges they have faced in applying and securing funding from
existing financial mechanisms. They cited an example, saying that the GEF and MEA funding
takes the country-based approach to develop proposed measures (such as how many tonnes of
CO2 to mitigate, or what area of endangered species habitat to protect). Funding is then provided
based on needs for individual countries. In their experience, they have found it difficult to apply
eligibility criteria since it is difficult to define what countries have received other funds and
which countries can receive additional financial support.
An observer noted that the GEF can be a complex, time-consuming process. Noting that cofinancing requirements mean that often very little new funding is provided, but rather the GEF is
subsidized by other projects. In their view, while this may work within national waters, in ABNJ
the pool of available funding is much smaller.
Hybrid Approach
Some delegations thought a hybrid approach that could include GEF, as well as additional funds,
may be a potential way forward. One delegation expressed their view that even if delegations
were to agree that the GEF would play a central role, this would not rule out a special fund and
several options alongside it. Another delegation noted that The Minamata Convention
demonstrates that the use of the GEF is not exclusive to the establishment of other financial
mechanisms and they would be open to considering other special voluntary funds.
Mandatory Funding, Voluntary Funding and other Funding Streams
Several delegations were of the view that there is a need for funding at the outset to get the
instrument running in a sustainable, predictable and responsive manner. Delegations suggested
funding streams could be established from mandatory contributions, voluntary contributions and
milestone payments. Delegations suggested that the UN Scale of Assessment is a standard way
of funding core institutional elements.
One delegation made the observation that a legal obligation for mandatory payments is currently
absent in the draft text of the agreement, as is an institutional framework to collect voluntary
payments.
Several delegations spoke in favor of mandatory provision(s) within the financial mechanism to
support implementation of the agreement by developing countries and to support regulation of
harmful activities within ABNJ.
Several delegations supported the establishment of different streams of financing, from both
mandatory and voluntary contributions, including for institutional arrangements. One delegation
envisioned a BBNJ fund for the broader implementation of the agreement. Another delegation
proposed the idea of an endowment fund established from the initial endowment from States
Parties and others, including the private sector.
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Two observer groups pointed out that, while CBTMT is one important focus, funding would also
be necessary, in their view, to enable wider participation in activities to advance implementation
of the BBNJ agreement, such as: coordinated marine scientific research to enhance knowledge
about ABNJ; management, monitoring, review and implementation of ABMTs and MPAs;
engaging a pool of EIA experts to undertake or review EIAs; Clearing-house Mechanism, and a
voluntary trust fund to support developing country participation at COP meetings; regionally
focused programs for integrated ecosystem analysis could provide a meaningful focus for
building partnerships for marine scientific research and a basis for cross-sectoral cooperation for
the development of MPA networks as well as other innovative area-based tools for biodiversity
conservation; an emergency-response fund to ensure best efforts to mitigate harm to marine
biodiversity should be financially supported on a “user pays” basis by existing and novel
industries that are or become active in ABNJ. The observers noted that emergency response
could be supported with in-kind resources by States and other entities with capacity to respond to
emergencies, and needs likely to arise prior to entry into force, including financial support for
capacity building as required for ratification.

45

